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WORKINGMAN'S INSURANCE IN ILLINOIS. 



CHARLES R. HENDERSON. 



ORIGIN OF THE MOVEMENT. 

When President Roosevelt was Governor of New 
York in 1899, an effort was made in the New York 
legislature to introduce a compensation law, such as had 
been passed in England in 1897. Governor Roosevelt 
was eager to have it passed, but the representatives of 
the trade unions were instructed to work for a more strin- 
gent liability law, and the movement was retarded, tem- 
porarily defeated. 

In the year 1902, Senator David J. Lewis, a lawyer, 
introduced into the legislature of Maryland a bill in- 
tended to encourage or virtually compel employers, in 
certain dangerous occupations, to provide insurance for 
their employees. There was in the law a drastic pro- 
vision extending the scope of liability, and then the em- 
ployer was permitted to avoid this liability by paying 
given sums to the State Insurance Commissioner for the 
creation of a fund, out of which a death indemnity of 
a thousand dollars should be paid. The law was passed, 
and a number of death benefits were paid out by the 
Insurance Commissioner. It was declared unconstitu- 
tional by an inferior court, on the ground that the law 
gave judicial powers to an administrative officer. No 
case has been carried up to the Court of Appeals, and 
the final test has not been applied. The author of the 
bill thinks that the indifference of employers to the law 
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was due to the fact that the number of cases attributable 
to negligence is so small that freedom from liability, 
under that clause, is not sufficient motive to induce them 
to go to the trouble to insure their employees. 1 

This experiment seems to indicate that we cannot make 
progress by indirection. The legal principle, underlying 
the present liability law, is that of damage due by the 
employer to an employee injured in consequence of culp- 
able negligence; while insurance is based on a broad 
social policy, in which personal culpability is hardly con- 
sidered. Oil and water do not mix. 

On June 5, 1903, the legislature of Massachusetts in- 
structed the governor to appoint a committee to report 
on laws on the relations between employers and em- 
ployees. On Jan. 13, 1904, they reported a bill, prac- 
tically the same as the British Compensation Act of 1897, 
amended 1900. This bill was discussed and defeated, 
on the ground that such a law would place a burden on 
the manufacturers of Massachusetts, which would not 
be borne by these in states not having such a law, and 
would cripple them in competition. Legal criticisms 
have exposed several other objections. 2 

The German exhibits of the German social policy at 
the Expositions of 1893, in Chicago, and of 1904, in St. 
Louis, contributed greatly to public interest and intelli- 
gence. The exhibits of the United States showed in 
pitiful contrast, and awakened shame and resolve in many 
minds. 

II. 

THE ACTS OF THE LEGISLATURE OF ILLINOIS. 

The immediate occasion for the introduction of the 
subject in the legislature of Illinois was the defeat of the 



1 See American Journal of Sociology, Sept., 1907, p. 196. 

2 See Article of Professor E. Freund, Green Bag, 1907. 
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effort of trade unions to make the liability law more 
drastic by statute, since Illinois has the Old English 
Common law to regulate employers' liability for neg- 
ligence. This defeat occurred near the end of the session, 
but the friends of the movement succeeded in having 
passed (May 2, 1905, in the House, May 4, in the Sen- 
ate), a joint resolution which reads as follows: 

"Whereas, The limited time at the disposal of the 
present session of the General Assembly is insufficient 
to take up, much less carefully and fully consider, the 
important subject of industrial insurance including pen- 
sions for aged workers, protective measures in the inter- 
est of the workingmen, which in other countries have 
proved of great value and benefit; and, 

Whereas, Even in the most favored countries the 
margin between work and want is an exceedingly narrow 
one; besides there can be no apprehensions more keen 
or pitiless than the constant clinging dread shared equally 
by all wealth producers that misfortune in the form of 
sickness, the liability to become incapacitated through 
accident or by time's inevitable advance accompanied by 
waning strength, there will be lacking the means neces- 
sary for ordinary maintenance. This most melancholy 
fact, of which all are conscious, poisons the present and 
fills the future with fears. The so-called civilized in- 
dustrialism of our day can be subject to no stronger 
criticism than the charge, fortified by universal experience, 
that the men and women whose productive energy have 
contributed so much to our wealth, progress and develop- 
ment, leading simple, unexpensive lives, become in their 
declining years powerless, principally because they are 
penniless; and, 

Whereas, It ought to be the duty of the law-making 
power of the state to prevent, so far as legislative aid 
and encouragement can modify, this deplorable state of 
affairs ; therefore, be it 

Resolved, By the House of Representatives, the Senate 
concurring herein, That the Governor is hereby author- 
ized and requested to appoint a commission consisting 
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of five representative men who shall serve without re- 
muneration and whose duties shall be to thoroughly in- 
vestigate and report to the Governor the draft of a bill 
providing a plan for industrial insurance and working- 
men's old age pension for consideration and action by 
the members of the Forty-fifth General Asembly." 

In accordance with this instruction, Governor Deneen 
appointed a commission : Charles H. Hulburd, a business 
manager, president; Adolph E. Adeloff, a representative 
of trade unions; David Kinley, University of Illinois; 
Harrison F. Jones, a lawyer and administrator of a rail- 
road insurance scheme ; and Charles R. Henderson, secre- 
tary. The legal advisers of the commission were Mr. C. 
H. Hamill and Professor E. Freund, whose aid was very 
much appreciated. 

III. 

REPORT OF THE COMMISSION. 

By quoting a few paragraphs from the report of this 
commission we can best review the argument presented: 

"The duty of the commission is clearly and compre- 
hensively stated in the resolution of the General Assembly 
and the necessity for its work is indicated in the preamble. 
Under modern conditions of industry, as compared with 
those in the days of our ancestors, the causes of injury 
and disease are multiplied by the use of rapid, steam- 
driven machinery, by congestion in crowded shops of 
towns and cities, and by the increased strain of life; at 
the same time the operatives have no longer ownership 
and control of the instruments of production, no voice 
in the management of the process, no vote in shaping the 
physical conditions under which they must toil, and no 
share in the profits of the business. The vast majority 
of industrial laborers live upon wages and are under the 
direction of managers on whom they are economically 
dependent. 

"Under these conditions some measure of legal con- 
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trol, independent of both employers and employees, is 
recognized to be necessary in all civilized nations. The 
wage-worker produces for the common benefit, and when 
he is rendered incapable of earning by injuries caused by 
his employment he ought not to bear alone, and in the 
hour of his deepest need, the full burden of the loss. All 
the great nations have accepted the duty of social insur- 
ance except our own country ; and it is not to be thought 
that we shall long remain, morally, in the rear. 

"The commission was specifically and distinctly re- 
quired by law to study the entire question in all its 
aspects, and to offer the draft of a bill embodying their 
conclusions in form for legislation. It should be noticed 
that they were required to offer a bill embodying the 
principle of insurance in some form : 'Whose duties shall 
be to thoroughly investigate and report to the Governor 
the draft of a bill providing a plan for industrial insur- 
ance and workingmen's old age pensions for considera- 
tion and action by the members of the Forty-fifth General 
Assembly.' 

"To meet the needs of insurance in case of disability 
or death of workingmen several legal systems have been 
devised in civilized and progressive nations : (a) The 
method of making the employer liable for injuries to 
workmen so far as they are due to negligence or fault 
of the employer. This is the present law of Illinois and 
was formerly the law of European countries, (b) The 
method of requiring the employer to pay a measured 
compensation to workmen injured, or to the dependents 
of workmen killed by occupational accidents, whether the 
employer is negligent or not. This is the British law, 
and a bill to the same effect was introduced and defeated 
in Massachusetts, in 1904. (c) The method of encour- 
aging or requiring employers to insure all workmen in 
some substantial company or association. This is sub- 
stantially the French law of 1898, recently much extended 
in scope, (d) The method of compulsory insurance, the 
only complete and adequate system, as found in Germany 
and Austria. There are various intermediary types, but 
all tend toward compulsory insurance of some kind, since 
this alone is complete. 
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"The present law in Illinois is the ancient English 
common law interpreted by court decisions. The essen- 
tial principle of this law is that an employer is bound to 
take reasonable care to prevent the injury of persons 
employed, and that an injured workman may recover 
damages for loss of income due to the negligence of the 
employer. The law recognizes an obligation of the 
employer to provide indemnity, but in practice this pro- 
tection is utterly unsatisfactory. The law in its present 
state does not define the obligation nor measure its extent. 
The decisions of juries are so utterly inconsistent and 
capricious that they seem to have no uniform and equit- 
able basis. Indemnity for loss of earning power should 
be based on the extent of that loss, but there is no definite 
legal tariff of rates for the guidance of courts; and this 
uncertainty makes it impossible for the business world 
to make regular provisions for the inevitable expense. 
But even if the law were explicit and clear in its definition 
of obligation, fatal objections remain. The workman 
must prove negligence, and this is extremely difficult. 
This state of the law, taken in connection with the 
crowded condition of the court dockets, provokes litiga- 
tion and increases the proverbial delay of justice. The 
state is put to enormous cost on this account ; the wounded 
workman or his bereaved family must wait for long 
years, meantime without means of support, until a de- 
cision is reached. Then it may be carried up to a higher 
court and reversed. If, by some chance, the workman 
or his family is awarded indemnity, a large part must be 
taken for legal expenses. 

"Employers, on their side, are annoyed by the working 
of the law. They are compelled, in self-defense and to 
avoid ruinous awards of juries, to resist every case or to 
pay heavy premiums to liability insurance companies to 
carry a part of their risk. These premiums and expenses 
constitute an enormous addition to the cost of production 
of commodities, for which consumers have to pay, and 
cripple the nation in competition with other nations in the 
markets of the world. Even after paying the cost many 
of the workmen who are injured and have no legal re- 
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dress must be supported by public and private charity. 

"The most serious objection to the law in Illinois and 
other states is that it affords at best protection in only a 
small number of cases. With all the partiality of juries 
for plaintiff, no lawyer can hope to win on the plea of 
negligence of the employer in more than a small per- 
centage of cases, estimated by some at 10 to 15 per cent, 
of all accidents. Usually the accident is simply an inev- 
itable consequence of the business and the ratio of acci- 
dents varies with the nature of the business, some trades 
being much more hazardous than others. 

"It is obvious that, no matter how drastic and vigorous 
the liability law may be made by statute, it never can 
afford such protection as modern workingmen require. 
An employee who is disabled for life by an accident needs 
an insurance fund for his support, and if he is killed his 
family need help, whether the employer is negligent or 
not. No law which gives relief in only a small minority 
of cases can meet the situation. It is not prudent to edu- 
cate masses of men to regard the law as a mockery and 
delusion. 

"Furthermore, the only effect of severe legislation di- 
rected against employers is to cause them to combine to 
resist it, to organize to insure themselves against the 
higher degree of risk, and to intensify hostility and fric- 
tion between men who are associated in enterprise. There 
is already more antagonism and bitterness than is whole- 
some for our national life ; and no law ought to be 
framed which history proves must have the inevitable 
tendency to deepen, widen, and inflame social distrust and 
opposition of interests. 

"It is sometimes argued that severe liability laws will 
make the employer more careful to prevent accidents; 
but experience in older countries shows that there is a 
more direct, certain, efficacious, and economical method. 

"The present law is rapidly producing antagonism to 
casualty insurance companies because it perverts their 
social purpose by making them a barrier between em- 
ployer and employee. Under the bill we propose, the 
casualty companies, as in England and France, would be 
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a natural mediator and friendly helper of both sides in 
interest, and thus their legitimate business would be in- 
creased without awakening distrust and hatred as at pres- 
ent is true. It is chiefly a defect in our law which has 
given occasion for the development of a kind of insur- 
ance which is satisfactory neither to employer nor work- 
man; for the law actually creates an artificial risk of 
unknown extent against which men are constrained to 
insure at extravagant rates. 

"Considerations of timeliness have induced us, though 
with reluctance, to offer a law which will not fully meet 
the requirements of the future, but we think it marks a 
definite stage of progress and will help to hasten the day 
of universal and complete insurance. Through actual 
trial and experiment its limitations will be discovered, its 
defects corrected, its provisions extended, and its admin- 
istration improved. 

"The law herewith offered conforms in its fundamental 
outlines and principles to the requirements of the joint 
resolution of the General Assembly of 1905; and if it is 
adopted and put in practice by employers it will afford 
to workmen vastly greater security than they can at 
present enjoy and will remove many of the anxieties of 
employers. It would afford a method of insuring all 
workmen in all hazardous occupations where it is used. 
It would give freedom to employers to avail themselves 
of any practical and reliable insurance agency, whether 
casualty company, mutual insurance association, or cor- 
poration fund. It would leave trade unions as free as 
they are now to increase their own funds and follow their 
own methods; because the law aims only at a minimum 
insurance at lowest cost, while workingmen may still in- 
crease their benefits in other ways and will have more 
money to do so. The law will guarantee to workmen 
that the employers pay a reasonable part of the premiums 
in consideration of corresponding relief and advantage 
to themselves. It would protect employers from being 
heavily fined and threatened with bankruptcy through 
excessive awards. It would tend to prevent accidents by 
making every employer and every employee an interested 
inspector. 



Workingman's Insurance in Illinois 191 

"We have thought it wise to recommend related and 
supplementary legislation, as laws for improved pro- 
tective methods and a scientific investigation of occupa- 
tional diseases. As these points will be covered by other 
bills to be offered at this session, we shall go no further 
than to indicate their close relation with industrial insur- 
ance. But we wish to remind the Legislature that insur- 
ance organization tends to make factory inspection more 
thorough, effective, and economical ; because under a sys- 
tem of insurance every employer and every employee is 
directly and financially interested in lowering the rate of 
premiums or increasing the amount of the benefits, and 
therefore is watchful to prevent both accidents and sick- 
ness by all possible means. 

"Undoubtedly the time is not distant when our indus- 
trial states must take up the problem of legislation upon 
sickness insurance. To provide a scientific basis for such 
legislation we recommend the appointment of a compe- 
tent commission having the power and the means to make 
a thorough study of the kinds, causes, and extent of dis- 
eases among workpeople, and the most modern methods 
of protection, prevention and insurance. 

"The commission does not recommend any legal meas- 
ures in relation to old age pensions, invalidism, unemploy- 
ment and sickness insurance. It seems that the most nat- 
ural point of approach to this whole range of much- 
needed protection is accident insurance. 

"Already some of the greater corporations are organ- 
izing old age pension schemes, and these seem likely to 
multiply. Later they may be better for a measure of 
legal regulation or stimulus. At present it does not seem 
wise to lay before the Legislature drafts of laws for 
which the public is not quite ready, for which there has 
not been adequate time for discussion and for maturing 
plans. 

"By a natural development accident insurance will lead 
on to sickness insurance and old age pensions ; for it will 
soon be discovered that accidents are not the only impor- 
tant cause of distress in the families of workingmen ; and 
the benefits which will be derived from accident insurance 
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will encourage the people to demand an extension of the 
principle to other fields. 

"We recommend to the General Assembly : 

"(1) The consideration of the essential features of the 
bill herewith presented, with such modifications as may 
be made after full discussion of all interests involved and 
represented. 

"(2) A law almost identical with the law of 1905 
(Acts, p. 293) on Mutual Casualty Insurance Companies, 
with such changes as will adapt it to the need of a mutual 
insurance association in which the interests of the work- 
ingman are more directly considered and in the manage- 
ment of which they are represented in the relative meas- 
ure of their contributions. 

"We recommend the amendment of the law of 1905, 
entitled, 'An Act to provide for the organization and 
management of mutual insurance corporations for the 
purpose of furnishing insurance and indemnity against 
loss to members in consequence of accidents or casualties 
to any employee, person or persons occurring in or con- 
nected with the business of members thereof ; and to con- 
trol such corporations of this state and other states doing- 
business in this state and providing and fixing the punish- 
ment for violation of the provisions thereof, by inserting 
as a second sentence in section 17, the following: 

" 'When insurance companies are organized for the 
insurance of both employers and employees, or for the 
insurance of employees only, then the directors shall be 
composed of employers and employees respectively, in 
equal numbers.' " 

THE BILL. 

Owing to the fact that the commission could not thor- 
oughly revise its bill before the day set for introduction, 
the form printed in the report was afterward modified 
and so introduced into the Legislature. I shall attempt 
to give only its essential principles. 

Section 1 contains the most vital element : 
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"It shall be lawful for any employer to make a con- 
tract in writing with any employee whereby the parties 
may agree that the employee shall become insured against 
accident occurring in the course of employment which 
results in personal injury or death, in accordance with 
the provisions of this Act, and that in consideration of 
such insurance the employer shall be relieved from the 
consequences of acts or omissions by reason of which he 
would without such contract become liable toward such 
employee or toward the legal representative, widow, 
widower, or next of kin, of such employee." 

Section 2 provides for the method of administration. 

Section 3 defines the nature of the insured risk. 

Section 4 describes the beneficiaries. 

Section 5 defines the benefits in case of death, and tem- 
porary or permanent disability. 

Section 6 requires the employer, in consideration of his 
exemption from other liability, to pay at least 50 per cent, 
of the premiums. 

Section 7 provides for notification of injury. 

Section 8 permits deduction of premiums of workmen 
from pay roll. 

Section 9 provides for custody of funds. 

Section 10 provides remedies for non-payment of pre- 
miums. 

Section 1 1 provides for collective policies. 

Section 12 covers the case of employees leaving service. 

Section 13 provides for settlement of disputes by arbi- 
tration. 

Section 14 protects the benefits from seizure for debt. 

Section 15 provides that the employer remains liable 
under the common law if he neglects requirements for 
preventing injuries. 

Section 16 requires record of contracts and policies 
with the Insurance Superintendent. 
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Section 17 requires quarterly reports of settlements 
and payments. 

Section 18 provides for official forms of contracts and 
policies. 

Section 19 forbids an employer to make the signing of 
this contract a condition of employment. This was added 
after conference with trade union men. In any case it 
would be law. 

IV. 

THE RECEPTION OF THE REPORT. 

The immediate fate of the bill had been anticipated by 
the commission. The members of the commission real- 
ized from the beginning that their functions were chiefly 
educational and that neither employers nor employees 
were prepared for immediate action. 

Few members of the Legislature had given any study 
to the matter. The Senate committee which was charged 
with the bill gave the commission a patient and intelligent 
hearing. The Governor did all that was in his power and 
commended the report for favorable consideration. 

The lobby of manufacturers and railroads was there 
to defeat another bill for protective legislation and soon 
learned that our bill was for the present harmless ; so that 
apparently they gave it no attention. Manufacturers 
who were consulted regarded it with favor. 

The trade union representatives openly opposed the bill 
in the committee hearings and elsewhere ; they were sent 
there with a mandate to kill the proposed law and to urge 
action for protective legislation and a more drastic lia- 
bility law. It is manifest that unless their attitude is 
changed we cannot secure such legislation ; for lawmakers 
will not urge measures against their protest. 

It is therefore important for us to put ourselves in 
their place and try to understand their reasoning. From 
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repeated conversation, speeches and public articles, we 
may conclude that their antagonism to insurance schemes 
is due to several causes : 

( 1 ) It became clear that the trade unions have not had 
time to consider the methods of insurance ; and they have 
from some source acquired some distorted notions of 
what it means. As one of the ablest men among them, 
himself a zealous and convinced friend of the movement, 
declared, "We did not begin soon enough". It is en- 
couraging to know that many of these men are giving the 
subject serious thought; in due time they will become 
advocates of some form of insurance legislation. 

(2) The workingmen have been trained by habit to 
look to the liability law for their legal rights in cases of 
injury. The law itself and the procedure of courts have 
drilled them to a combative attitude ; the suit is for exem- 
plary damages, retribution for personal wrong, and what 
is sought is punishment of a person guilty of an offense. 
As experience under the new Compensation law in Great 
Britain shows, this hunger for revenge is not easily re- 
moved, after generations of training under it. 

(3) Workingmen have been taught by the common 
law and procedure under it to look and fight for large 
speculative awards from juries and courts. They hear 
occasionally of awards of $5,000 to $30,000, and the nat- 
ural thirst of the gambler is unconsciously excited and 
made feverish in them. They do not think so much of 
the weary years of waiting ; of frequent defeat and disap- 
pointment at the end; of the lion's share which goes to 
the lawyers as contingent fees. They have not fully 
comprehended the fact that only a small part of the acci- 
dents in occupations is really due to negligence of the 
employer. But many of the men have learned this lesson 
and they will teach the others in due time. The workman 
cannot quite consent to give up this fascinating pursuit 
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of a lottery chance, with rare grand prizes, for the sober 
and measured methods of insurance. 

(4) Another cause of trade union antagonism to in- 
surance lay in the feeling that our particular measure 
comes short of the best laws of Europe; that the pre- 
miums there are all paid by the employers, while we, 
because we despaired of success if we asked more, re- 
quired them to pay only half of the premiums. It is 
acknowledged that there is justice in this claim. 

It is possible that some other form of law may be 
found which will meet this difficulty. (For example, 
might not the benefits be reduced to an amount which 
would be covered by half the proposed premiums, and all 
paid by the employers, on condition that they are released 
from further liabilities? Then the workmen would be 
free to increase and even double the benefits if they chose 
by accepting the proposed contract, or by insuring them- 
selves in some other way. Whatever is done at first will 
probably be a compromise measure which will educate 
employees and employers for something better.) Even 
as the bill stands it is better than any of the great railroad 
schemes, for in them litigation is avoided and the men 
pay almost all the cost of insurance. 

(5) We did not learn that the trade unions feared that 
our bill would weaken attachment to the unions. It is 
possible that they were to some extent affected by this 
fear, which could easily be shown to be groundless. 

(6) Perhaps the most decisive factor in determining 
the trade unions to antagonize our bill was their concen- 
trated effort to secure protective laws. 

We did, indeed, make common cause with them; we 
offered evidence to prove that accident insurance laws, by 
requiring benefits without regard to proof of negligence 
in all cases of injury, would bring pressure to bear on 
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employers to use devices for reducing the number and 
severity of accidents. 

But where a body of men are intent on one single point 
they are apt to regard any other proporition as a kind of 
rival. 

PROBABLE INFLUENCE OF THE MOVEMENT IN ILLINOIS 
TO SECURE AN INDUSTRIAL INSURANCE LAW. 

Two of the specific recommendations of the commis- 
sion were adopted by the Legislature: (1) the require- 
ment that manufacturers should report all serious acci- 
dental injuries to the Bureau of Labor Statistics at the 
capital; (2) the creation of a new commission to study 
the questions relating to industrial diseases. 

The first of these measures will help to give us argu- 
ments and statistical data for an accident insurance law; 
the second will reveal the necessity for sickness and 
invalidism insurance. Both will keep the subject before 
the public mind. 

The question will not down. The City Club and the 
Industrial Club of Chicago have already taken up the 
problem for serious consideration. Lawyers have begun 
to seek for a constitutional way out. Great newspapers 
are publishing stories of accidents, tragic in their conse- 
quences, which call for insurance protection. The char- 
itable societies are opening their records to the public and 
revealing the causes of pauperism in accidents, diseases, 
invalidism, and old age. The Board of Cook County have 
instructed their agents to investigate the cases of depend- 
ent persons and families when their need of public relief 
was due to disease or accident. 

The charitable societies are alive to the significance of 
the question and they are studying their records to dis- 
cover how far the occupation ought to carry the burden 
of incapacity for earning a living. 
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In the preamble of both joint resolutions (for the in- 
surance commission and for the industrial diseases com- 
mission) the Illinois Assembly fully committed itself to 
the modern doctrine of social legislation. There is room 
for doubt as to their appreciation of the meaning of their 
preamble ; for it is said by knowing ones that they passed 
the resolutions without much consideration and chiefly 
to get rid of the importunities of the labor people and 
"reformers". 

Experience with politicians teaches us that many of 
them have short memories, especially while public opinion 
is not yet quite an avalanche. But the record stands and 
it contains a statement of political principle which is in 
contradiction to the old economic views of individualists 
and to the common law doctrine of employer's liability; 
it is frankly and clearly an assertion of the duty of the 
state to care for the welfare of the working people. 

Without committing ourselves as to the literary form 
of expression we may greet the substance of this assertion 
with satisfaction : 

"It ought to be the duty of the law-abiding power of 
the state to prevent, so far as legislation and encourage- 
ment can modify, this deplorable state of affairs" ; that is, 
the conditions under which working people, sober, indus- 
trious and frugal, after faithful service in multiplying 
the comforts of civilization, are denied a share in enjoy- 
ment by reason of accidents, disease, and old age. 

House Joint Resolution of March 12, 1907 (concurred 
in by the Senate, March 20) , says : 

"It is universally recognized as the moral duty of every 
civilized state to secure and publish information of vital 
importance to all citizens to promote safety and health, 
and to foster and regulate insurance against loss of 
income by accident and disease." 



